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STATEMENT OF FACTS.

There are some correctipns which we wish to offer to

the statement of the case made by appellants. The answers

in the case amount to more than a general denial. It is

first denied that plaintiffs or either of them **own or

** possess either as tenants in common or otherwise any



* interest whatever'* in the placer claim mentioned in

plaintiffs' complaint (Tr., p. 10). It is further affirm-

atively alleged that the defendants other than the Top-

kak Ditch Company own the entire claim, one undivided

one-fifth each (Tr., p. 10, par. ii). It does appear we

contend from the pleadings and the proof that the plain-

tiffs were out of possession and the defendants were in

possession of the premises in dispute. The ownership

and possession were denied in the answers, but besides

this it is alleged in the complaint, paragraph xii, as fol-

lows:

'^That in order to preserve the interests of the said

^^ owners of said property and mining claim, it is neces-

^ * sary to represent said claim by performing assessment

**work thereon each year of the value of at least one

** hundred dollars; that plaintiffs have offered to do said

^ ^ assessment work for the year 1903, but the said defend-

**ants have refused to permit them so to do, and by

*' threats of violence to plaintiffs have prevented and

^'threatened in the future to prevent the plaintiffs from
'^ enjoying the beneficial use of said premises, and from

'^ prospecting or otherwise working said claim, unless en-

** joined and restrained from so doing by the order of

'Hhis Court.'' (Tr., p. 4.)

In their answers defendants admit that they ^'have re-

fused to permit the plaintiffs or either of them to en-

ter upon or work said mining claim or any part there-

of.'' (Tr., pp. 11-12.)
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ANSWER TO APPELLANTS' POINTS AND
AUTHORITIES.

I.

Appellants' claim that under the provisions of the

Alaska Code relating to partition disputed questions of

title and possession are properly triable in partition suits.

The leading authority cited by them to sustain their posi-

tion is the case of Heinze vs. Butte and Boston C. M. Co.,

decided by this Court and reported in 126 Fed., at page 1.

A reading of the opinion of the Court in that case shows,

however, that it has no application to a case where plain-

tiffs ' title is disputed by the defendants, and the plaintiffs

are out and the defendants are in possession. We refer

to that portion of the opinion of Mr. Justice Gilbert ap-

pearing in 126 Federal, on page 4.

When the defendant is in possession claiming the whole

title adversely to plaintiff the great weight of authority

is against the right to maintain partition.

We do not believe that a single case can be found in the

United States Supreme Court or the Federal Courts

where a disseised co-tenant has been allowed to maintain

partition. Counsel for appellant have cited Willard vs.

Willard, 12 S. C. R., 818, as being a case where in the

United States Supreme Court partition was maintained

by one not in possession and' where title was denied. We
have examined this case with great care and find that the

plaintiff only claimed a one-half interest in the land in

question, and alleged that the defendant also had a one-



half interest. The defendant only claimed a one-half

interest. The property was in the possession of a tenant

of the defendant and plaintiff's immediate grantor. The

principal question decided was the right of one co-tenant

to compel partition. The Court said

:

^^In a Court having general jurisdiction in equity to

*^ grant partition, as in a Court of law, a tenant in com-

**mon whose title in an undivided share of the land is

^* clear, is entitled to partition as a matter of right, so

'

' that he may hold and enjoy his property in severalty. '

'

In a leading case, Moore vs. Shannon, 6 Mackey, 157,

the Supreme Court of the District of Columbia, at page

165, adopt the oft-quoted language of Judge Freeman:

*^It is a general theory prevailing in England and

*^also throughout the majority of the United States that

^*no person has the right to demand any Court to en-

^^force a compulsory partition, unless he has an estate

'4n possession—one, by virtue of which he is entitled

**to enjoy the present rents or possession of the property

**as one of the co-tenants thereof. And so are all the

* ^ authorities. '

'

After commenting on the various District of Colum-

bia statutes, particularly those which the Court calls

*

' the Act of 1876 ' % they say, in conclusion

:

** Construing the statute according to the obligatory

** rules of construction, we have arrived at the opinion

**that although a tenant in common or co-parcener



*^ within this district may compel partition, whether his

^* title be legal or equitable, it is still, notwithstanding

''the act of 1876, indispensable to his right to institute

''such proceedings that he shall be actually seized or

"in possession of whatever estate he may claim to be

"entitled to."

Our Alaska statute is taken verbatim from the Oregon

Code.

1 HilVs An. Code of Oregon, ^^Q. 423^

In construing this particular section, in the carefully

considered case of Savage vs. Savage, 19 Or., 112; S. C.

20 Am. S. Eep., 795, the Court say:

"The right to the partition of lands^ is regulated by

"statute in this State, and consequently an examination

"of the sources of jurisdiction and whether it was orig-

"inally at law or in equity or was exercised concurrent-

"ly by both jurisdictions would be unprofitable. Section

"423, HilPs Code, provides: * * * The right is only

"given to one having actual or constructive possession

"of the lands sought to be partitioned. The authori-

"ties generally sustain this view. {Bo)iner Y^TJie

''Proprietors of Kenneheck, 7 Mass., 475; Richard vs.

^^ Richard, 13 Pick., 251 7. O'Dougherty vs. Aldrich, 5

"Denio, 385; Burham vs. Burham, 2 Barb. Ch., 398;

''Whitten vs. Whitten, 36 N. L. C, 326; Stevens vs.

''Enders, 13 N. J., 271; Tabler vs. Wiseman, 2 Ohio St.

"Eep., 207; 3 Pomeroy's Eq. Juris. Sec. 1388, note 1.)"



Again, in the case of Windsor vs. Simpkins, 19 Or.,

117, we quote from the syllabus

:

^^A plaintiff cannot bring a suit for a partition of

**land unless he be in the possession thereof. Such suit

''will not lie against one in the actual possession who

''is holding adversely to the plaintiff. In such a case

"the plaintiff must regain possession, if necessary, be-

'

' fore he can maintain a suit for partition. '

'

Approved in Marx vs. La Roche, 27 Or., 45, where the

words "are in possession of in the Oregon Code, are

given their natural and full effect, and it is held that '
' it

"is necessary therefore that the plaintiffs show both a
'

' legal estate in and possession of the premises sought to

"be partitioned.''

We think the Supreme Court of Oregon's interpreta-

tion of this identical statute is entitled to much weight,

particularly in view of the effect Oregon law had on

Alaska procedure prior to the present codes.

'

' Where the equity jurisdiction of the Federal Court is

'

' derived from a State statute, the construction put upon

"the statute by the Supreme Court in binding upon the

"Federal Court." {Beehee vs. Louisville, etc., 39 Fed.,

481.)

The Federal Court there held binding upon themselves

the rule laid down in the State Court, in Nugent vs.



Poivell, 63 Miss., 99, and this, where the code provision

was far more sweeping, viz.

:

Section 2576, Miss. Code of 1880

:

*^If the title of the complainant seeking partition, or

**sale of land for a division of its proceeds, shall be contro-

*' verted, it shall not be necessary for the Court to dismiss

^Hhe bill or delay the suit for an action at law to try the

*Hitle, but the question of title shall be tried and deter-

**mined in said suit by the Chancery Court, which shall

**have power to determine all questions of title or to re-

*^move clouds upon the title of any lands whereof parti-

*Hion is sought. * * *''

The State Court had held that this code provision, de-

spite its sweeping character, did not ' ^ authorize a tenant

*4n common with another to exhibit a bill against his co-

*^ tenant, and as an incident thereto, join all parties

** claiming adversely to both.'' See, also, Spight vs. Wald-

ron, 51 Miss., 356, where it is held: '*That a mere right

of entry will not sustain a proceeding for partition.''

Another well-considered case is Rich vs. Bray, 37 Fed.,

273, where a similar doctrine is maintained. We quote,

in full page 277, as follows

:

*^ There is no question of the jurisdiction of a Court

^*of equity to make partition of lands, in which action

''all the equities between the co-parceners may be con-

*'sidered and adjusted. But I imderstand the rule to be



'* likewise inflexible that, in a partition suit, either at law

^^or in equity, the title to the land cannot be litigated.

*^ Where there is an. adverse holding under claim of ex-

** elusive right, amounting, to an- ouster among tenants

*4n common, it destroys the unity of possession, and takes

*^away the right of partition. Resort must first be had

*Ho the action of ejectment at law. ^If one co-parcener

*^ ^disseise another, during this disseisin a writ of parti-

** Hion doth not lie between them for non-tenant insimul

*^
^ et pro indiviso/ {Co. Litt., 167 a; Com. Dig., 225; 16

^'Vih. Ahr., 225.) So it is said in Adam vs. Iron Co., 24

^^ Conn., 230:

a ^The rule at common law is well established that

^* ^ where the writ of partition would lie only between

*' * co-parceners, the plaintiff must be in possession, or

^*"* seised of the land when the writ was brought; and
** ^ since the remedy by partition has been extended to

*^ ^ joint tenants and tenants in common, the same rule

*^ * obtains, whether the remedy is sought by writ or bill

*' *in equity.'

*'And this rule has been applied to an adverse hold-

*4ng by one tenant in common adversely to his co-ten-

*'ant. (Law vs. Patterson, 1 Watts & S., 185; Clapp vs.

*'Bromagham, 9 Cow., 560; Lambert vs. Blumenthal, 26

^'Mo., 471 ; Ellis vs. Davis, 109 U. S., 493 ; 3 Sup. Ct. Rep.,

*^327.) What will amount to such ouster by one tenant

*4n common of his co-tenants has been a much debated

'* question by the Courts. It requires stronger evidence,

**or, rather, more affirmative acts, to constitute an ouster
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'*by one such tenant of his co-tenants than against a

*^ stranger. As the possession and seisin of one tenant in

**common is the possession and seisin of the others, his

'^possession is prima facie not adverse to his co-tenants.

** Judge Story, in Clymer's Lessee vs. Daivhins, 3 How.,

*'689, says:

** 'This presumption will prevail in favor of all, until

** 'some notorious act of ouster or adverse possession by

*' 'the party so entering into possession is brought home

** 'to the knowledge or notice of the others. Such a no-

" 'torious ouster or adverse possession may be by any

" 'overt act in pais, of which the other tenants have due

" 'notice, or by the assertion, in any proceeding at law,

" 'of a several and distinct claim or title to an entirety

" 'of the whole kmd, which, in contemplation of law, is

" 'known to the other tenants.'

"This question was fully considered, and with char-

" acteristic ability, by Judge Napton, in Warfield vs.

''Lindell, 30 Mo., 272, from which we make the follow-

"ing quotation, as expressive of what we conceive to be

'
' a conservative and correct view

:

" 'To constitute an adverse possession of one tenant in

" 'common against his co-tenants, there must be some

" 'notorious act asserting an entire ownership. * * * ) >

)

Again, in the case of Broivn vs. Cranberry Iron & Coal

Co., 40 Fed., 849 (North Carolina, a Code State), where

the defendant in a partition suit denied the complainant's

title, it was held proper to stay the proceedings so that
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the plaintiff miglit first establish his title by an action of

ejectment. The Court there say:

^* Questions pertaining to a legal title and the nature

^of possession are matters of law and should be decided

^by a judge and jury in a legal tribunal. This was the

^method of practice which prevailed in the Courts of

* equity in this State before the abolition of such Courts

* by our new constitution and the adoption of a new code

'which required all legal or equitable remedy and relief

* to be sought by civil action or special proceeding. »

>
* *

*In allowing plaintiffs time and opportunity for bring-

*ing an action on the law side of this Court to establish

^ their legal title and unity of possession, no injustice or

* hardships will result to the defendant company or its

^ legal title. Its sole seisin and long adverse possession

'* * * can be employed in defense of such action at

*law.^'

Also, in the recent case of Bearden vs. Benner, 120

Fed., 690;

''The power will never be exercised where the title is

"denied or suspicious until the party seeking a partition

"has had an opportunity to try his title at law.''

In citing 4 Kent's Com. 364, to the same effect, the

Court say

:

It is settled upon what seems conclusive authority

that a disseisin or adverse possession destroys the com-

mon possession and bars a suit for partition so long as

a

a



It

''the ouster continues. {Clapp vs. Bromagham, 9 Cow.,

530; Adams vs. Ames Iron Co., 24 Conn., 230.) And

many other cases might be added.''

4< r;

This case also touches upon the point as to the ade-

quacy of plaintiffs' remedy at law. Citing Whitehead

vs. Shattuck, 138 U. S., 146, to the effect, a suit in Equity

for real property against a party in possession will not

be sustained where there is a plain, adequate and com-

plete remedy at law. (See pp. 693-694.)

And particularly on this point, see Deery vs. McClin-

tock, 31 Wis., 195, where the Code provisions are sub-

stantially the same as ours.

It is held, in Thomas vs. Garhan, 15 N. C, 223; S. C.

25 Am. Dec, 708, that ^'A common possession is always

* implied from a common title until the contrary be

* * shown. But if an actual ouster be made by one tenant

**in common with his co-tenants, there is no longer a

**common possession, and the remedy is not by petition

*'for partition but by ejectment to recover possession of

''the individual moiety."

To same general effect

:

Chapin vs. Sears, 18 Fed., 814.

Hoffman vs. Beard, 22 Mich., 66.

Brock vs. Eastmen, 28 Vt., 658; S. C. 67 Am. Dec,

733.

Forder vs. Davis, 38 Mo., 107.

Gravier vs. Ivory, 34 Mo., 522.
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Beyers vs. Danley, 27 Ark., 77.

Adams vs. Ames Iron Co., 24 Conn., 230.

Bernard vs. PoZA;, 40 Mass., 434.

Bonham YS. Weymouth, 39 Minn., 92.

Cecil vs. CZarA:, 44 W. Va., 659.

Moore vs. Gordon, 44 Ark., 334.

Crisco vs. Hamhrick, 47 Ark., 235.

Hollaway vs. Hollaway, 97 Mo., 629.

Harmon vs. Kelly, 14 Ohio, 502.

Mattair vs. Payne, 15 Fla., 682.

La^ze^ow vs. ilform, 86 S. W., 672 (Ark. 1905).

Co»^^er vs. Hershel, 20 Nev., 152 (1897).

* ^ To permit the bill to be maintained would be to hold

^ * that purely legal titles may be tried by writ in chancery

* instead of by an action of ejectment, in every case to

** recover lands adversely held." {Daniel vs. Green, 44

111., 473.)

11.

A party in possession of real property claiming the

ivhole title, is entitled to a trial of his title at law, under

the seventh amendment to the constitution.

The question as to whether the seventh amendment to

the constitution applies to Alaska is no longer open to

argument since the decision of Rasmussen vs. United

States, 197 U. S., 516.

Further answer to appellants' argument on the ques-
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tion of the applicability of the seventh amendment to

Alaska is unnecessary.

By reason of the seventh amendment it has been often

held that Courts of equity can not take cognizance of con-

troversies where parties are of right entitled to a jury

trial.

Whitehead vs. Shattuck, 138 U. S., 146.

; Scott vs. Neely, 140 U. S., 106.
i

•

Lacassagne vs. Chapius, 144 U. S., 119.

Bearden vs. Benner, 120 Fed., 690.

The defendants being in possession and having ousted

plaintiffs, the plaintiff's remedy is at law.

Whitehead vs. Shattuck, 138 U. S., 146.

Scott vs. Neely, 140 U. S., 106.

' III.

The Motion to Dismiss Was the Proper Practice.

The suit was dismissed ivithout prejudice. This was

proper under Section 378, Alaska Code Civ. Proc. There

was a failure of proof in this, the pleadings and proof

showed the plaitiffs were out of possession. The dismis-

sal without prejudice saved all of plaintiffs' rights.

rv.

The ^^Bill of Transfer" from J, Carlson to J. Venes,

was admissible and conveyed an undivided one-sixth in-

terest in the claim to J. Venes. It was also good as a

power of attorney.
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This bill of transfer reads as follows

:

**DEFENDANTS' EXHIBIT No. 1.

BILL OF TRANSFER.

'*I, the undersigned, have this 4th day of Sept., 1900,

transferred to Mr. J. Venes of Bluff City one-sixth (1-6)

undivided interest in Bench Claim No. 3 on Daniels Creek

on the right limit, and one-half (%) undivided interest

in placer mining claim No. 5 on Surprise Creek. And one

quarter (1-4) undivided interest in Oregon Quartz Lode

Mining Claim, the three same being situated in Chinook

Mining District, District of Alaska.

Bluff City, Sept. 24, 1900.

J. CARLSON.

Witness

:

ERIC JOHNSON,

W. H. TRIGG.

The same J. Venes to prospect and look after the above

stated property, and if profitable sell it.

J. CARLSON.

United States of America,

District of Alaska—ss.

On this 7th day of March at Nome, District of Alas-

ka, before me, Viola C. Orton, a notary public in and

for the District of Alaska, residing at Nome, personally

appeared Eric Johnsson, with whom I am personally

acquainted and said Eric Johnsson being by me first duly



IS

sworn, deposed and said as follows: ^'1 am the sub-

scribing witness Eric Johnsson whose signature is at-

tached to the instrument written on the reverse side of

this sheet of paper. My residence is now and was also

at the time of execution of said instrument Bluff City

District of Alaska. At the time of the execution of said

instrument, to wit, on the 24th day of September, 1900,

I personally knew and was acquainted with J. Carlson

the person described in and who executed the said in-

strument and on said 24th day of September, 1900, at

Bluff City, District of Alaska, I was personally present

and saw J. Carlson sign, execute and deliver said instru-

ment. I further state that said J. Carlson did then and

there prior to the delivery of said instrument, sign and

execute said instrument by writing and affixing his name

to both portions of the same and that thereafter, at said

J. Carlson's request, myself and one W. H. Trigg signed

the same as subscribing witnesses, and thereupon the said

J. Carlson delivered the same to the J. Venes named

therein.

ERIC JOHNSSON,

V. C. 0., N. P.

Subscribed and sworn to and acknowleged by said

Eric Johnsson before me this 7th day of March, 1904.

(Notarial Seal)
'

VIOLA C. ORTON,

Notary Public in and for the District of Alaska, Resid-

ing at Nome."
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The first objection to the document urged by appellants

is that it was irrelevant and immaterial. Counsel say

:

* ^ In view of the answers, which claim title to the whole

*^ premises through the locator Samuelson, and which dis-

*' claim knowledge of any conveyance to Carlson the said

*' exhibit was irrelevant and immaterial.'' (Appellants'

brief, p. 30.)

In reply to this we urge

:

First, that it was admissible under the denials to show

that plaintiff had prior to the commencement of the ac-

tion conveyed away one-half of his interest.

Second, it was competent ; even though the defendants

claim under Samuelson, they claim by mesne conveyances

from him and not by direct deed from Samuelson (Tr., p.

11). Plaintiff having introduced a deed from Samuelson

conveying to him an undivided one-third of the claim in

question, defendants certainly had the right to show that

plaintiff afterwards and before suit commenced con-

veyed away the whole or any part of the interest so ac-

quired.

Counsel for appellants next say, referrmg to this deed

:

**But it was also incompetent. It was void under the

'
' Statute of Frauds in that it was not under seal, did not

*
' express any consideration and did not contain operative

** words of conveyance.''
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A deed or conveyance in praesenti does not need to ex-

press the consideration. It is only an agreement for the

sale of real property that is within Section 1044 of the

Alaska Code of Civil Procedure. This is apparent from

the language of the code itself. Judicial interpretation

however is not wanting. The Supreme Court of New

York in Cruger vs. Criiger, 5 Barb., 225, construing sim-

ilar sections of the New York statute of frauds say (pp.

234-5) : -

*^The statute relative to fraudulent conveyances (2 R.

^^S., 134, 135) does indeed require that certain contracts

*^or agreements in order to be binding, must be in writ-

*4ng, and must express the con<sideration and must be

^* subscribed by the party or his agent; but this provision

'*of the statute has reference to executory contracts or

^'agreements such as rest in covenant or promise to do or

*' perform some act in future, and does not apply to con-

'' tracts executed by the act or deed itself. This is mani-

* * fest from another section of the same statute :

' No estate

'* 'or interest in lands (other than leases for a year), nor

'' *any trust or power over or concerning lands or in any

'' 'manner relating thereto shall be created, granted, as-

" 'signed, surrendered or declared, unless by act or opera-

" 'tion of law, or by deed or conveyance in writing, sub-

" 'scribed by the party cr.eating, granting, assigning, sur-

" 'rendering or declaring the same' etc. Here no men-

"tion is made of a consideration expressed. In an instru-

"ment, therefore, which of itself creates and passes the

"estate, title or interest by words of grant, assignment,
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** surrender or declaration of trust it is not necessary that

^^it should express the consideration on which it is found-

**ed/'

Appellants also contend that the ^'Bill of Transfer'*

contains no operative words of conveyance. The word

** transfer '* or the words ^^have transferred '* are opera-

tive words of conveyance.

9 Am. S Eng. Ency., pp. 137, 138, 139, notes and

cases cited, (2d ed.).

In the case of Sanders vs. Ransome, 37 Fla., 457, the

word ^ transfer*' was held to be an operative word of

grant.

The fact that the expression used is **have transfer-

red*' is immaterial. The operative word or words may be

in either present or past tense. Originally, however, it

was usual to express them in the past tense.

**In ancient deeds of feoffment, which were but me-

**morials or memoranda of the actual feoffment the oper-

'*ative words were put in the past tense dedi et concessi

'^(2 Black. Com. App., No. 1; 1 West's Symboleography,

**Sec. 236 et seq.), and the same words and tense were

'^ used in grants (2 Black. Com., 317; West, Symb., Sec.

'^291 et seq.) But the present tense was effective. See

*^Co. Litt., 9 a, where it is stated that do or dedi 4s the

**aptest word of feoffment.' Afterwards it became the

*' custom to use both past and present tenses, *have

** granted,' etc., and ^by these presents do grant,' etc. But
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*' either past or present tense alone is sufficient. Pierson

''vs. Armstrong, 1 Iowa, 292; 63 Am. Dec, 440; Walker's

''Introduction to Am. Lmv, 388.''

9 Am. & Eng. Ency. Law, p. 138, note. (2d ed.)

The want of a seal on the ^^bill of transfer, does not

affect its validity.''

Counsel admits that Section 1041, Alaska Code of Civil

Procedure, dispenses with the necessity for a seal; he

claims, however, that Section 73, Alaska Civil Code, nul-

lifies said Section 1041. The two sections, however, are in

no way inconsistent. Under these two sections deeds may

or may not have seals and are equally valid in either case.

The power of attorney on the margin was in writing

signed by plaintiff. It authorized J. Venes to sell plain-

tiffs' interest in the property. It is well settled that an

authorization to sell includes an authority to execute a

deed.

Hemstreet vs. Burdich, 90 111., 444, 449, and author-

ities cited.

All of plaintiffs' criticisms of the *^bill of transfer" are

extremely technical and we think without merit.
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V.

Counsel for appellants say that ''this Court should set

''aside the judgment and direct judgment to be entered
'

' on the evidence and record for a partition of the prem-

*'ises.''

How can this be done when the plaintiff's own evidence

shows that of the one-third interest which plaintiff orig-

inally acquired from Samuelson the locator he has con-

veyed one-half of it to one J. Venes, who was not made

a party to the suit! As the evidence now stands, Venes

is a necessary party without whom the case could not

proceed to judgment. In partition suits if it appears that

all the tenants in common are not made parties to the

suit it must be dismissed for want of jurisdiction.

Barney vs. Baltimore City, 6 Wall., 280.

Defendants also have the right to offer proof in sup-

port of the answer in case the Court should be of opinion

the motion to dismiss in the case at bar was erroneously

granted. They did not waive the right to offer evidence,

by moving to dismiss. Furthermore if a judgment of

partition is to be granted in this suit, it can not be done

until findings are made. These findings must be made

by the Court below.

Under no circumstances does law or equity require that

the defendants should not be heard on their defense, and

be allowed to i)rove if they can that they own the whole

title by mesne conveyances from Samuelson. Such would
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be the case if Venes has conveyed to defendants his one

sixth interest acquired from Carlson and the remaining

one-sixth by the power of attorney. This defendants will

prove if it ever becomes necessary.

It is respectfully submitted that the judgment should be

affirmed.

J. C. CAMPBELL,
W. H. METSON,
F. C. DEEW,
IRA D. ORTON,

Attorneys for Appellees.


